
G.R. CASE NO. 495 of 2019

IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE,
UDALGURI, ASSAM.

             G.R. CASE NO. 495 of 2019
    (U/S- 454/380 IPC

     STATE

     -VS-

MD. JAFAR ALI
MD. MAHIBUL ISLAM AND
MD. JAHIRUL ISLAM

---------Accused person.

Present:  Smti. Nilakshi Lahkar, A.J.S.

Advocate for the Prosecution : Mrs. N. Narzari

Advocate for the Defence : Mr. M. C Narzari

Evidence recorded on  : 27.08.19  and 23.09.19   

Argument heard on  :  04.10.2019

Judgment delivered on  :  04.10.2019

                                  
         

J U D G M E N T

1. Briefly the prosecution case, is that, the informant Sri Dil Bd. Chetry

had  lodged  an  FIR  before  Rowta  PS  by  stating  inter-alia  that  on

25.05.2019 at about 11:00 AM someone had stolen away two talas of

gold  along  with  a  cash  amount  of  Rs.  5000/-  from his  home after

breaking down his door. Hence this case.

2. After receiving the aforesaid FIR, the O/C Rowta PS had registered a PS

case vide Rowta PS case no. 81/2019, u/S 454/380 IPC. Investigating

Officer investigated the case. During investigation IO had visited the

place of occurrence and drawn the sketch map. After completing the

investigation  the  Investigating  Officer  submitted  the  charge  sheet

against the accused persons namely Jafar Ali, Mahibul Islam and Jahirul

Islam u/S 454/380 IPC vide CS No. 41/2019 dated 25.06.2019. Accused
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Jafar Ali has been detaining in Udalguri District Jail since 20.06.2019. 

3. On the basis of the charge sheet,  cognizance of  offence was taken

under  Section  190  (1)(b) of  the  Cr.PC.  Necessary  processes  were

issued for causing appearance of the other accused persons before the

court. Accordingly the accused persons were was appeared. The copies

of relevant documents were furnished to the accused persons namely

Jafar Ali, Mahibul Islam and Jahirul Islam. Considering the material on

record, charge u/S 454/380 IPC has been framed against the above

named  accused  persons.  Thereafter,  the  ingredients  of  charge  u/S

454/380  IPC was read over and explained to the accused person to

which he pleaded not guilty and claimed to be tried. 

4. During the trial the prosecution has examined as many as five PWs to

bring home the case. The  accused persons have been examined u/S

313 Cr.P.C wherein they denied the prosecution case totally. No witness

has been examined by the defence. For clarity of discussion, point for

determination has been framed. 

5.  POINT FOR DETERMINATION OF THE CASE   :

I. Whether on 25th day of May, 2019 at about 11:00 AM, the

accused  persons  had  committed  house  trespass  by

breaking the lock of the door of the informant Sri Dil Bd.

Chetry and thereby committed the offence punishable u/S

454 IPC?

II. Whether on the same day  and time the accused persons

had  committed  theft  of  Rs.  5000/-  along  with  the  gold

ornaments from the house of the informant and  thereby

committed the offence punishable u/S 380 IPC?

6. DISCUSSION, DECISION AND REASONS FOR THE DECISION: The

prosecution has examined as many as five (5) witnesses:

PW 1 Dil Bd. Chetry (Informant)
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PW 2 Kamala Devi

PW 3 Dipak Sarmah

PW 4 Akash Sarmah and 

PW 5 Aminul Hussain

7. PW1 Dil Bd. Chetry, the informant herein this case has deposed in his

deposition that he does not know the accused persons. On 25.05.2019

the incident was occurred. That day one of his co-villager was died, so

he along with other family members went to visit  the house of the

victim after locking his house. After returning home at about 11:00 AM,

he found that the door of his house was opened and also found the

door of his almirah was opened and missing one pair of bangle, one

pair of ear ring, cash amount of Rs. 5000/-, one ATM card and one pass

book. He did not know as to who had theft his articles and he did not

return the same. After that he lodged the FIR. He has identified the FIR

as Exhibit 1 and Exhibit 1 (1) is his signature. 

8. His cross-examination was declined by the learned defence counsel. 

9. PW2  Smti.  Kamala  Devi  has  deposed  in  her  evidence  that  the

informant is her husband. She does not know the accused persons.

About 3 months ago in day time at about 11:00 AM the incident was

occurred. That day they went to visit her one relative’s house after

breaking the lock of her house as one of her relative was dead. After

returning home, they found that the door of her house and almirah

were opened. Someone had stolen away one pair of ear ring and a

cash amount of Rs. 5000/-. but she did not know as to who had stolen

away.  

10. Her cross-examination was declined by the learned defence counsel. 

11. PW3 Dipak Sarmah has deposed that he knows the informant, but he

could not recognize the accused persons. On 25.05.2019 the incident

was occurred. On the day of incident someone had committed theft in

the  house  of  informant,  but  he  did  not  know  the  contents  of  the

articles. He also did not know as to who had stolen away the articles.  
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12. His cross-examination was declined by the learned defence counsel.  

13. PW4 Akash Sarmah has deposed in his evidence that he knows the

informant, but he could not recognize the accused persons. On the day

of incident he heard about the theft at the house of informant, but he

did not know the contents of the articles. He also did not know as to

who had stolen away the articles.

14. His cross-examination was declined by the learned defence counsel. 

15. PW5  Amirul  Hussain,  the  IO  herein  this  case  has  stated  that  on

25.05.2019 he was posted at Rowta PS as ASI. That day the informant

Dil Bd. Chetry had lodged an FIR before O/C, Rowta PS and accordingly

he registered the case and endorsed him for investigation. After that

he had visited the place of  occurrence,  drawn the sketch map and

recorded the statement of the witnesses. Accused persons had been

interrogated by him in Rowta PS case No. 76/19, u/S 380/454/413 IPC

and then they had confessed their guilty, so they were sowing arrest in

this  instant  case.  He  had  not  recovered  any  articles  from  the

possession of accused persons. After competition of investigation, he

had  submitted  the  charge  sheet  against  the  accused  persons  u/S

454/380 IPC. He has identified the sketch map as Exhibit 2 and Exhibit

2 (1) his signature. He has also identified the charge sheet as Exhibit 3

and Exhibit 3 (1) is his signature. 

16. During cross-examination he has stated that when he had interrogated

the  accused persons  then  they  were  at  police  station.  He  had not

given  any  prayer  before  the  Court  to  record  the  confessional

statement  of  the  accused  persons.  He  has  denied  the  fact  that

accused  persons  had  not  stolen  any  articles  and  he  had  falsely

submitted the charge sheer against the accused persons. 

17. Learned  defence  counsel  has  argued  that  none  of  the  prosecution

witnesses had seen that  the accused persons had stolen away the

articles from the house of the informant. The prosecution witnesses
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including the  informant  had  not  supported  the prosecution  case  at

hand. He argued that the seized artilces and cash amount were not

recovered from the possession of the accused persons and there is no

evidence on record to prove the charge under section 454/380 IPC. So,

he prayed to acquit the accused persons forthwith. 

18. After appreciating the evidence on record, it is seen that PW1 Dil Bd.

Chetry, the informant herein this case, PW2 Kamala Devi, the wife of

the informant, PW3 Dipak Sarmah  and PW4 Akash Sarmah have not

seen the accused persons committing theft on the alleged day of the

incident. It is found from the evidence of the informant that he has no

knowledge as to who had stolen his articles. No one of the above PWs

had  seen  the  occurrence.  Furthermore,  it  is  also  found  from  the

evidence of PWs that no one of the prosecution witnesses have stated

during their  evidence that the stolen articles of the informant were

recovered from the possession of the accused persons. PW5 Amirul

Hussain, the IO herein this case has deposed in his evidence that he

had not  recovered any articles from the possession of  the accused

person. 

19. Furthermore, there found also contradiction regarding the contention

as made in the FIR and the evidence of the informant before the Court.

In the FIR itself, the informant had stated that on the day of incident

someone had stolen away two talas gold and a cash amount of Rs.

5,000/ after breaking the door. But during his evidence he has stated

that after returning home he found the door of his house and the door

of his almirah were opened and someone had stolen away one pair of

bangle, one pair of ear ring, cash amount of Rs. 5000/-, one ATM card

and one pass book.  Thus,  the evidence of the informant as PW1 is

found  to  be  unbelievable  and  unreliable  in  absence  of  other

corroborating evidence. 

20. On  basis  of  the  observation  as  made  above,  this  Court  held  a

considered view that the prosecution has failed to prove the offence

u/S 380 IPC against the accused persons beyond all reasonable doubt

and they stand acquitted from the above section of law.
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21. As  offence  u/S  380  IPC  has  not  been  proved  against  the  accused

persons, the offence as alleged u/S 454 IPC cannot be attracted herein

this case. In my view, in absence of committing of principal offence,

the offence u/S 454 IPC cannot be singly attracted with. Hence, in my

view, the ingredient u/S 454 IPC has not also been proved against the

accused person beyond all  reasonable doubt and hence they stand

acquitted from the above section of law. 

O R D E R

The prosecution has failed to prove the alleged offence under Section

454/380  IPC  against  the  accused  persons  namely  Jafar  Ali,  Mahibul

Islam and Jahirul Islam beyond all  reasonable doubt and hence they

stand acquitted  from the  above  sections  of  law  and set   at  liberty

forthwith.

The bail bond of the accused persons namely Mahibul Islam and Jahirul

Islam shall  remain  in  force for  next  six  months  as  per  provision of

section 437(A) CrPC.

The seized articles, if any, shall be delivered to its legal owner as per

provision of law. 

Send a copy of this order to the Superintendent of District jail, Udalguri

for information and necessary action. 

The judgment is given under the hand and seal of this Court on this

04  th   day of October, 2019.

          (N. Lahkar)

            Addl.  Chief Judicial Magistrate  
               Udalguri, Assam. 

Dictated and corrected by me:

     (N. Lahkar )             

Addl. Chief Judicial Magistrate.               
           Udalguri, Assam.
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 APPENDIX

A. Prosecution witnesses : PW 1 Dil Bd. Chetry (Informant)

PW 2 Kamala Devi

PW 3 Dipak Sarmah

PW 4 Akash Sarmah and 

PW 5 Aminul Hussain

B. Defence witness : Nil.

C. Documents exhibited :Ext.1 FIR
 Ext.2 Sketch map,
 Ext.3 Charge sheet.
 

  (N Lahkar)
                Addl. Chief Judicial Magistrate

        Udalguri,  Assam.
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